Introduction
The tort of misfeasance in public office has been described by Lord Diplock as "well established" in English common law.
1 Similarly, it has been said by the New Zealand Court of Appeal to be a "long established though infrequently prosecuted tort".
2 Though long neglected, it is now frequently applied in courts in England and the Commonwealth.
3 Though its existence was not doubted, misfeasance in public office was, in the words of de Smith, a "developing tort ... the precise scope of which is not yet settled". 4 This article will consider the tort ins its broader constitutional role, and the way in which the tort may have been influenced, as was the development of the tort of negligence, by moral or religious concepts.
The tort of misfeasance in public office arises when a public officer acted in the knowledge of, or with reckless indifference to, the illegality of his or her act and in the knowledge of, or with reckless indifference to, the probability of causing injury to the plaintiff or person of a class of which the plaintiff was a member. The House of Lords so held in dismissing in part, an appeal by the plaintiffs, Three Rivers District Council and other creditors of the Bank of Credit and Commerce International SA (BCCI) together with the Bank of Credit and Commerce International SA (in liquidation) from a decision of the Court of Appeal, 5 which had in turn dismissed an appeal from decisions of Clarke J 6 determining preliminary issues of law in an action brought against the defendant, the Bank of England.
Misfeasance is not alone in exhibiting signs of a Christian influence. Lord Atkins judgment in Donoghue v. Stevenson is a classic case in point. But the influence is wider even than the law. Schmidt wrote regarding liberty and justice as seen by today's culture:
The liberty and justice that are enjoyed by humans in Western societies and in some nonWestern countries are increasingly seen as the products of a benevolent, secular government that is the provider of all things. There seems to be no awareness that the liberties and rights that are currently operative in free societies of the West are to a great degree the result of Christianity's influence. The history of the development of the tort of misfeasance in public office is traceable to the seventeenth century.
10 However, the first solid basis for this new head of tort liability, based on an action on the case, is to be found in Ashby v. White, 11 which concerned the discretionary refusal of voting rights.
12 This and later decisions laid the foundation of the modern tort. They also established the two different forms of liability, and revealed the unifying element of conduct amounting to an abuse of power accompanied by subjective bad faith.
The Role of the Action
The tort of misfeasance in public office has its origins in the premise that public powers are to be exercised for the public good. Parliament intends statutory powers to be exercised in good faith and for the purpose for which they were conferred.
13
The scope of the tort is narrow. It is designed -inasmuch as a tort can be described as having a design -to target "the deliberate and dishonest abuse of power".
14 Public officers are not liable merely because a bona fide administrative act is later found to be unlawful.
15 A deliberate and dishonest abuse is required. The tort is complemented by, and complementary to, malicious prosecution, fraud, conspiracy, intimidation, and other similar actions.
Typically, a tort involves the invasion by the defendant, of some legally protected right of the plaintiff, for example, trespass to property or trespass to the person. Such conduct on the part of the defendant is actionable as such and the belief of the defendant as to the legality of what he or she did is irrelevant. It is no defence for the defendant to say that he or she believed that they had statutory or other legal authority if they did not. The legal justification must actually exist otherwise he or she is liable in tort. 16 The tort of misfeasance in public office is an exception to "the general rule that, if conduct is presumptively unlawful, a good motive will not exonerate the defendant, and that, if conduct is lawful apart from motive, a bad motive will not make him liable." 20 The rationale of the tort is that, in a legal system based on the rule of law, executive or administrative power "may be exercised only for the public good" and not for ulterior and improper purposes. 21 The tort bears some resemblance to the crime of misconduct in public office 22 but it enables those adversely affected by decisions of government officials, in limited circumstances, to obtain compensation. Crucially, it also bears some similarity to Christian principles of justice. This point will be explored soon.
Scope of the tort: Constitutional aspects
To summarize, the tort of misfeasance in public office arises when a public officer acted in the knowledge of, or with reckless indifference to, the illegality of his or her act and in the knowledge of, or with reckless indifference to, the probability of causing injury to the plaintiff or person of a class of which the plaintiff was a member.
23
There is a unifying element of conduct amounting to an abuse of power accompanied by subjective bad faith. Lord Steyn, whose speech formed the backbone of the Three Rivers case, observed that there were two different forms of liability for misfeasance in public office. First the case of targeted malice by a public officer, that is, conduct specifically intended to injure a person or persons. The second form was where a public officer acted knowing that he or she had no power to do the act complained of and that the act would probably injure the plaintiff. It involved bad faith inasmuch as the public officer did not have an honest belief that his or her act was lawful. Subjective recklessness was a sufficient state of mind to ground the tort.
Again, the tort is designed to target "the deliberate and dishonest abuse of power".
24
Targeted malice and untargeted malice, or bad faith and recklessness, are both based on the premise that public powers are to be exercised for the public good. Hence, statutory powers -or potentially administrative or even prerogative powers -are to be exercised in good faith and for Three Rivers HL (n 7).
Three Rivers CA (n 9); See also McBride (n 14) 323.
the purpose for which they were conferred. 25 The mere invasion of a constitutional right does not constitute actionable damage. 26 We have the Three Rivers case to illustrate the general application of the tort to administrative actions based on statutory power. Since that case the principles enunciated by the House of Lords have been adopted in a number of cases, with only comparative slight elaboration.
27 Three Rivers not merely is the principle modern case on misfeasance in public office; it also substantially broadened the test, to be essentially a tort of subjective recklessness (from one of intentional wrongdoing).
28 As such it also was good for pure economic loss, where the courts are traditionally loath to tread.
29
But there is also the Black case, 30 concerned with the exercise of the royal prerogative. The appellant Conrad Black alleged that the Canadian Prime Minister Jean Chrétien intervened with Queen Elizabeth II, Queen of the United Kingdom and also Queen of Canada, to oppose his appointment to the House of Lords, and that, but for the Prime Minister's intervention, he would have received the peerage. Mr Black sued the Prime Minister for abuse of power, misfeasance in public office and negligence. He also sued the Government of Canada, represented by the Attorney General of Canada, for negligent misrepresentation. He sought declaratory relief and damages of $25,000.
31
On appeal to the Court of Appeal for Ontario, Black sought three declarations. First was a declaration that the Prime Minister and the Government of Canada had no right to advise the Queen not to confer an honour on a British citizen or a dual citizen. The second was a declaration that the Prime Minister committed an abuse of power by intervening with the Queen to prevent him from receiving a peerage. The third was a declaration that the Government of 25 See: Garrett 1993 (n 3); Galloway (n 13); and Scammell (n 13). Canada negligently misrepresented to Mr. Black that he would be entitled to receive a peerage if he became a dual citizen and refrained from using his title in Canada. The respondents acknowledged that the negligent misrepresentation claim against the Government of Canada could proceed to trial. However, they moved to dismiss all other claims against the Government of Canada and all claims against the Prime Minister.
32
Ultimately as in Three Rivers, Black was to fail, but the principle was established that the tort of misfeasance might, potentially, be applicable with respect to the royal prerogative, even though traditionally regarded as unjusticiable.
Whether or not a specific power is justiciable, the tort is based on the premise that public powers are to be exercised for the public good, and the deliberate and dishonest abuse of power is prohibited. Thus it is intimately associated with the principle of the rule of law.
Conclusion
This article began with a brief review of the history of misfeasance in public office. It then examined the role of the action. The requirements of the tort were then outlined. The circumstances of the litigation, and the findings in the House of Lords as to the requirements of the tort followed. In essence, the House of Lord had to determine whether recklessness is sufficient to establish liability for misfeasance of public office, and whether it is necessary to establish foresight of the actual consequences of a particular failure in supervision.
Referring the appeal and cross-appeal to the House of Lords for further argument, their Lordships concluded that the tort involved bad faith, including reckless indifference. To conclude otherwise would be to impose an artificial burden on plaintiffs. But they also found that foresight of probable harm, or reckless indifference, was required, otherwise there would be a risk of a "stultifying effect on governance without commensurate benefit to the public". Thus the tort exists to restrain certain classes of governmental action, but only those of the most exceptional type. Accordingly, while the tort has potential to be utilized as a legal strategy against government action, the likelihood of success is slim as demonstrated by the Three Rivers and Black cases and its effectiveness may be further reduced depending on the jurisdiction, as with the United States. But despite the Law Commission of England and Wales proposing that the tort be abolished altogether, it remains of some utility.
That being said, the tort of misfeasance in the public office, nonetheless provides a remedy which, although comparatively rare, is based upon an important constitutional principle, namely that the legislature intends statutory powers to be exercised in good faith and for the purpose for which they were conferred. Failure to do this can, and should, result in successful litigation where a loss ensues. This is thus a practical example of the principle of the rule of law.
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